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THE NEW CITIZENSHIP LAW. 

BY GAILLAED HUNT, CHIEF OF THE BUREAU OF CITIZENSHIP,, 
DEPARTMENT OF STATE. 



When a future historian shall write an account of the achieve- 
ments of this the most remarkable administration of our gov- 
ernment since the Civil War, he will give prominent place to 
the naturalization law of a year ago and the citizenship law 
which was approved last March and is now becoming effective, 
for these two measures are the culmination of a hundred years 
of effort for reform and affect the very foundation of our polit- 
ical structure. 

The first naturalization law, passed in 1789, was a failure in 
preventing frauds upon our citizenship which had sprung up 
even before the Constitution was adopted, and the numerous laws 
afterwards passed were all mere palliatives which never gave re- 
lief, because they did not reach the true cause of the evil, which 
was the lack of control by the national government over a na- 
tional subject. In consequence, the frauds went on increasing 
until they had spread over the entire country, and in certain lo- 
calities had become so extensive that they excited the gravest alarm 
on the part of thinking men. If our citizenship was to be traf- 
ficked in with impunity by corrupt courts and foreigners, it 
would only be a question of time when the whole electorate 
would be hopelessly debased. The new naturalization law has 
interfered not at all with the convenience of naturalization for 
honest men, but has established such an effective system of 
national supervision of naturalizing courts that extensive fraudu- 
lent naturalizations are no longer possible. By forbidding any 
naturalizations within three months before a Federal election, 
it has put a stop to naturalizations for political purposes; by 
requiring reports of pending naturalizations and returns <xf 
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naturalizations conferred to be made to a central bureau in Wash- 
ington, it has introduced uniformity of practice among the many 
courts which were before administering the law in innumerably 
variant ways ; it has rendered collusion between courts and natu- 
ralization lawyers impossible, by requiring that the Government 
at Washington shall be informed of every application for nat- 
uralization at least three months before the application is heard. 

Along with the insistence upon reform in our naturalization 
laws has always gone an earnest request for a law to define 
American citizenship, to do away with the uncertainties and ob- 
scurities which have surrounded it and to declare how it may 
be lost. Both the naturalization law and the citizenship law 
resulted from a notable cooperation between the Executive and 
Congress; both pased Congress with hardly any debate in the 
House and none in the Senate, and both had little opposition in 
the Lower House and none in the Upper. Because of the lack of 
opposition they did not attract the attention which their im- 
portance deserved; and, as comparatively few people realized 
their full portent, such discontent as they have occasioned has 
come too late. That there is discontent goes without saying. 
So far as the naturalization law is concerned, the objections to 
it comes chiefly from petty courts throughout the country which 
are now not permitted to naturalize, and which formerly derived 
part of their prestige and their fees from naturalization busi- 
ness. Dissatisfaction with the new citizenship law flows from 
those people who have been living abroad in fancied security 
of their American citizenship, and who now find themselves 
obliged to take positive steps to preserve a status which they 
have heretofore supposed attached to them indefinitely, without 
the performance of any obligations on their part. Both of these 
laws originated in the House of Eepresentatives, but each re- 
sulted from a report made by executive officers, and the Senate 
can claim little agency in them. The citizenship law was based 
upon a report made to Secretary Boot by a board of officers of 
his Department, the members being James Brown Scott, the 
Solicitor for the Department of State, David Jayne Hill, our 
Minister at The Hague, and the writer of this article, with 
Samuel B. Crandall, Ph.D., of the Department as Secretary. 
The original desire of the Executive had been to have an exam- 
ination into the question made by a larger body composed of 
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jurists and publicists not in the public service, and Secretaries 
Hay and Boot both asked Congress to create such a commission; 
but the House Committee on Foreign Affairs reported against 
the project, and suggested that the Secretary of State appoint a 
board of officers of his own Department to make the report. 
Secretary Eoot then named the board which met last summer and 
presented a report and recommendations which he forwarded to 
Congress with a strong endorsement. From this report sprang a 
bill, introduced in the House by the Hon. James Breck Perkins 
of New York, which became a law on March 2nd. 

The law does not change or even modify the American doctrine 
of citizenship. That was already settled by the Constitution 
and the decisions of the Supreme Court. Anybody born in the 
United States, no matter what his race, unless he is an Indian 
living with a tribe, or however ineligible to our citizenship he 
may be for any other reason, is a citizen of the United States. 
His foreign mother may have been merely passing through the 
United States, and he may have been sent beyond our borders a 
moment after he was born; he may never have seen the United 
States except with a baby's eyes ; all these things are of no conse- 
quence. Birth, mere birth, accidental or not, in the United States 
gives citizenship of the United States. It attaches to the child 
no matter what his parents may do, until he reaches manhood, 
when he may choose another nationality. Probably the world 
will never agree whether the doctrine of citizenship by birth or 
of citizenship by descent is the more reasonable. We inherited 
the former with the English common law, and this country and 
England are its two most important supporters. 

Broadly speaking, an individual becomes a citizen of the United 
States by birth or naturalization, and these facts have been well 
settled; but how does he lose American citizenship ? This was the 
question to which the citizenship board chiefly addressed itself, 
and which Congress settled a few months ago by declaring that an 
American shall be held to have expatriated himself when he be- 
comes naturalized as a citizen of another country, or when he 
takes an oath of allegiance to another state, or when he lives 
permanently outside of the United States without intent to 
return; and, whereas our doctrine of citizenship comes from feu- 
dalism and the common law, our rule of expatriation comes from 
the Eoman law and the code Napoleon. The rule is simple enough, 
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and no American has a right to complain if, by violating it, 
he finds he has by his own act lost his American nationality; 
nor will any complaint be heard from those who lose our citi- 
zenship as a consequence of deliberately acquiring another; but 
protests long and loud will surely come from those who find 
themselves cut off from the protection of this government because 
of their prolonged residence in foreign lands. The naturaliza- 
tion law had already endeavored to reach them. It was directed 
chiefly to the point of preventing frauds upon our citizenship 
in this country; but, while the bill was under discussion in 
the House, Mr. Crumpacker of Indiana carried an amendment 
which was designed to reach a class of fraudulent citizens who 
had thus far supposed themselves immune from punishment, 
and who enjoy the protection of the United States while they 
live permanently under some other government. 

That the naturalization laws of the United States have always 
offered an easy avenue of approach to citizenship, and that the 
way was carelessly guarded, are facts which have been well 
known in other countries ; and the consequence has been that many 
foreigners have come here with the express purpose of securing 
naturalization and going away immediately afterwards. We make 
few demands upon our citizens while they are at home and none 
when they are abroad, and we are zealous in protecting them from 
the demands of foreign governments. The inevitable consequence 
has been that we have had a constantly increasing number of 
so-called American citizens living abroad — men who have lived 
in the United States for only five years and in many cases have 
fraudulently secured naturalization papers after less than five 
years of residence; who never were really domiciled here; who 
never have performed any of the duties of American citizenship 
and who never intended to do so; who play no part in the de- 
velopment of the United States and are merely a burden to its 
government. They hold in their hands certificates which pro- 
claim them to be American citizens ; they are often loud in their 
assertions of loyalty to the United States; they claim rights, 
but perform no corresponding duties. In a notable report on 
naturalization, made to Congress in 1905 by Secretary Hay, he 
showed that sixteen per cent, of the naturalized citizens who 
applied to him for passports had been naturalized within six 
months of the date of their applications — had been naturalized, 
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in fact, after they had determined to go abroad and in order 
that they might go under American protection — and that pass- 
ports were often applied for on the same day on which the nat- 
uralizations were secured. When it is remembered that 
many travellers go abroad without securing passports 
and depend upon their certificates of naturalization as sufficient 
proof of their citizenship, it becomes plain that the number of 
people who have lived in the United States as aliens and have 
gone abroad as citizens is considerable. Until the new natural- 
ization law went into effect, it was not actually against the letter 
of the law for a man to commit this fraud; for, when he applied 
for citizenship, he was required merely to show that he had 
resided in the United States for five years, and no inquiry was 
made concerning his future intentions. The new naturalization 
law requires that he must not only be resident in the United 
States, but that he must entertain in good faith an intention 
of continuing to reside here, and that this fact shall appear on 
his naturalization certificate. Mr. Crumpacker's amendment log- 
ically pursued this requirement by providing that, if any one 
who was naturalized should go abroad and establish a perma- 
nent residence within five years after his naturalization he should 
be presumed, in the absence of evidence to the contrary, to have 
acquired his naturalization in bad faith, and by proper pro- 
ceedings in court it should be set aside. The new citizenship 
law goes a step further by providing that any naturalized Amer- 
ican citizen who goes abroad at any time to reside permanently 
shall be held to have expatriated himself, and that the permanence 
of the residence shall be presumed after he has resided for two 
years in the country of which he was previously a citizen, or for 
five j r ears in some other foreign country ; but the presumption may 
be overcome by proof that the residence is only temporary and 
that an intent to return exists. This part of the law only ap- 
plies to naturalized citizens, and it is in fact the only place in 
the new law in which any discrimination is made between them 
and native citizens. The discrimination is only fair, however, 
for one who has already changed his nationality is more apt to 
change it again than one who has never changed it at all, and 
some action to protect us from imposition on the part of natural- 
ized citizens who leave the United States had become necessary. 
One thing which has made it more necessary than it has ever 



THE NEW CITIZENSHIP LAW. 535 

been before is the great tide of emigration which is setting towards 
our shores. Thousands upon thousands of the aliens who are 
coming in will become naturalized as American citizens; some of 
them will go back when they have made a competency; others 
will go back because they have not made a competency; a turn 
from industrial prosperity to industrial depression in the country 
will cause many to take ship for home or for foreign lands where 
the chances of bread-winning may appear to be more favorable 
than they are here. An intolerable condition of affairs would 
eventually come about if these men should be free to claim Amer- 
ican citizenship as long as they chose to do so, and the only way 
to avoid this is to require some affirmative action on their part as 
the price of their continuing to be considered Americans. 

I have said that the expatriation law is the culmination of 
many years of effort to secure reform in our citizenship; but 
it is more than that. It has settled a question which vexed the 
minds of our statesmen from the time of the foundation of 
the republic, and, historically considered, it is a stone to mark 
the progress of liberal ideas. The Declaration of Independence 
enumerated among the grievances of the Colonies against George 
III that he had interfered with the naturalization of aliens, 
and before the Constitution was adopted all the States conferred 
naturalization. The Constitution provided, as a matter of course, 
for a Federal rule of naturalization, and the right to make Amer- 
icans out of aliens was regarded as a cardinal principle of Amer- 
ican policy. It was insisted, too, from the beginning of the 
Government that one thus received into our fold ceased to be an 
alien, and, except in the matter of the holding of a few offices, 
enjoyed the same rights as a native American, having by his 
naturalization experienced a new political birth. This was Amer- 
ican law, but there was at the same time the heritage which had 
come to us of the English common law and its rule that a man 
who was once an Englishman could never by any means be 
anything else, and we tacitly accepted this doctrine also. The 
illogical position was thus presented of a country with liberal 
laws by which a foreigner could become its citizen, and no laws at 
all by which its citizen could become a foreigner. In the 
absence of statute, the courts naturally fell back on the common 
law, and generally ruled that there was no way by which an 
American could divest himself of his citizenship. The political 
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branch of the Government, less trammelled by precedent, declared 
that, if expatriation was a right of a foreigner, it was a right of 
an American; and while Secretaries of State were refusing to 
give a man protection while he was abroad, on the ground that 
he had expatriated himself, the courts were declaring 
that he was still an American so far as his rights at home were 
concerned. 

This anomalous condition prevailed until certain events oc- 
curred which concentrated public attention upon it and forced 
it to an issue. Shortly after the Civil War, when the feeling of 
strong nationality was at its height, a number of Americans 
born in Ireland returning to that country were arrested charged 
with political offences, and at the same time there were a number 
of arrests in Germany of former Germans on the ground that 
they had not performed their military duty, and in both countries 
the validity of the naturalization of the arrested men was denied. 
As they had many friends in the United States, and as many 
thousands of our citizens were of Irish and German nativity, 
public opinion became aroused, one State legislature after another 
proclaimed the right of expatriation and petitions for action 
poured in upon Congress. It is a common statement that the law 
of 1868 was passed in fear of German and Irish voters in the 
United States, who were so numerous in the North and West 
that no man could long enjoy public life if they marked him 
for destruction; but this is a short-sighted view of a movement 
which was only accelerated by circumstances, being, in fact, 
the natural and inevitable result of the American policy 
of naturalization. If foreigners were to be admitted to every 
right of citizenship in the United States, then they ought to be 
recognized as American citizens in other countries, even in the 
country of their nativity. Naturalization was a barren privilege 
if it did not carry with it the right to this Government's pro- 
tection everywhere in the world. The act of 1868 was introduced 
by the Committee of Foreign Affairs of the House of Representa- 
tives through General N. P. Banks of Massachusetts, the chair- 
man, with a notable report which was an able defence of the 
right of expatriation. The bill was debated extensively in both 
House and Senate by the leading statesmen of the day, and its 
principle was accepted by all. The debate turned almost entirely, 
however, upon the right of a foreigner to become a citizen of 
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the United States and to be recognized as such by foreign govern- 
ments, and an effort made to introduce a concomitant measure 
declaring how an American might accomplish expatriation failed 
to arouse interest, because no actual cases demanded attention. 
The consequence was that the bill as passed entirely ignored 
this side of the question. It proclaimed expatriation to be an in- 
herent right of all men, that any opinion of a judicial or execu- 
tive officer of the United States to the contrary was opposed 
to American policy, that any claim of a foreign government to 
the allegiance of one of its former citizens who had become nat- 
uralized as an American citizen was without justification, and 
that naturalized citizens who went abroad were entitled to the 
same protection of persons and property from this Government 
as native citizens; but it went no further. Nevertheless, this 
law has always been construed as meaning that an American 
has the right of expatriation as well as a foreigner, and the con- 
flict of opinion on the subject was put to sleep; but it left the 
question of what should be held to constitute expatriation where 
it was before. Our population consists of citizens, natural- 
ized or native, and foreigners, and a man of foreign birth is a 
foreigner until he is naturalized. Was it not, therefore, logical 
to say that an American could not become a foreigner until he 
should obtain foreign naturalization? If mere domicile in the 
United States did not confer American citizenship, should mere 
domicile in a foreign country take it away? This was the great 
question which the legislation of 1868 left no nearer settlement 
than it had been in 1795, when the Supreme Court said, through 
Judge Paterson: "A statute of the United States relative to 
expatriation is much wanted. . . . Besides, ascertaining by posi- 
tive law the manner in which expatriation may be effected would 
obviate doubts, render the subject notorious and easy of appre- 
hension, and furnish the rule of civil conduct on a very interesting 
point." The question was finally settled by the new citizenship 
law after one hundred and nineteen years of waiting. 

As I have said, our doctrine of citizenship is that a man 
belongs to the soil on which he is born ; but, early in our history 
as a nation, we adopted a law contradictory to this and declared 
that a child born of American parents temporarily abroad was 
an American citizen. No explanation of the contradiction need 
be attempted and none can be successfully made; for, if the doc- 
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trine is completely right, the law is wrong. The law was, at first, 
applicable only to those already born abroad, and for some years 
the status of foreign-born American children was uncertain, 
until Horace Binney took up their cause, and with the aid of 
Daniel Webster in the Senate secured the legislation which now 
stands. Just in principle as this law is, it has given opportunity 
for a number of cases of flagrant imposition upon this Government 
and foreign governments. Children born abroad of American par- 
ents grow up in foreign lands, do not even learn our language, and 
are educated with a view to their remaining abroad all their lives; 
but they assert American nationality as soon as they reach the age 
when they become liable to perform military service to the gov- 
ernment under which they are living. Their citizenship is of no 
benefit to us, but of great profit to them ; and their claim to our 
protection often causes friction between this Government and 
that of the country in which they were born. The new citizen- 
ship law requires them, as the price of their protection as Amer- 
ican citizens, to report to an American consul upon reaching the 
age of eighteen years and declare their intention of remaining 
American citizens and of residing in the United States, and upon 
reaching the age of twenty-one to take the oath of allegiance. 
One who wilfully neglects these requirements, or having fulfilled 
them nevertheless makes his permanent residence in foreign 
lands, forfeits the right to American protection. 

Before closing this paper, it is proper to glance at the ques- 
tion of the status of married women under the new law. The 
position of spinsters need not concern us, for their citizenship is 
subject to the same rules as apply to men. They may be natural- 
ized or they may expatriate themselves as men do ; but, as soon as 
one of them marries, she becomes subject to special provisions 
of law. Our first naturalization laws said nothing about mar- 
ried women, and the courts generally held that, as naturalization 
was a personal privilege, a foreign woman did not acquire Amer- 
ican citizenship by marrying an American, nor an American 
woman lose it by marrying a foreigner. The woman's position 
was thus more independent in the early days of the Eepublic 
than it became later, for in 1855 a law was passed which required 
that a foreign woman who married an American should be con- 
sidered an American. The act was, however, silent on the sub- 
ject of the status of an American woman who married a foreigner. 
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Some State laws declared she did not lose her American citizen- 
ship, court decisions were contradictory, and the Executive, follow- 
ing the rule that the husband and wife are one, the husband 
being that one, declined to claim her as an American in inter- 
national intercourse. If her status was uncertain while she was 
married, it became even more so when she became a widow or 
secured a divorce. How was she to regain her citizenship which 
she had lost by her marriage ? Although American-born, must she 
sue for naturalization like a foreign-born alien ? Without any law 
to justify it, she was generally considered as regaining her Amer- 
ican nationality by simply residing in the United States, but when 
she went abroad, and especially when she went to the country of 
which her husband had been a citizen, it was hard to say what 
she was or to make any certain claim to her allegiance. It is 
true that the determination of a woman's citizenship is not or- 
dinarily as important a matter as it is in the case of a man; but 
when it is remembered that aliens are not permitted in many 
foreign countries and in several of the States of the Union to 
inherit or acquire real estate, it becomes apparent that the ques- 
tion of a woman's nationality is often of vital importance to 
her. The citizenship law has removed the citizenship of women 
from the realms of doubt by ordering that an American woman 
marrying a foreigner shall lose her American nationality as long 
as the marital relation lasts. When it terminates by the death 
of her husband or by their absolute divorce, she may revert to her 
American citizenship by residing in the United States, or, if 
she is abroad, by declaring her intention to reside in the United 
States before an American consul ; but she may retain the nation- 
ality of her husband by making formal election of her desire to 
do so. On the other hand, a foreign woman who becomes an 
American citizen through her marriage shall, upon the termina- 
tion of the marital relation, be presumed to have retained her 
husband's citizenship if she continues to reside in the United 
States, unless she formally declares her intention to return to 
the foreign allegiance which she had before her marriage. 

Such, briefly put down, are the provisions of this notable law 
designed to carry out to the full the enlightened American doc- 
trine of expatriation, and to elevate our citizenship by expelling 
from it those who obtained it for fraudulent reasons and who 
seek to put it to base purposes. Gaillaed Hunt. 



